January 9, 1989 LB 267-278
LR 4

Transportation Committee will meet in Executive Session upon
adjoiirnment.

Reference Committee, now, in 2102.

SPEAKER BARRETT: Thank you. The Legislature will continue to
stand at ease while the Referencing Committee meets. We are not
adjourned.

EASE
SPEAKER BARRETT: Announcements, bill introduction.

CLERK: Mr. President, a series of announcements. First of all,
Executive Board would 1like to announce the makeup of the
Building Maintenance Committee. Senator Conway has been
selected as Chair with membership consisting of Senator Beyer,
Senator Korshoj, Senator Scofield and Senator Warner. And with
respect to the Education Commission of the States, which is also
an Executive Board appcintment, Senators Baack, Dierks and
Withem hLave been selected to serve.

Mr. President, announcement from the Speaker, and that is that
there will be a Committee Chairpersons meeting on Wednesday
morning at eight-fifteen in Room 1517; Committee Chairpersons
meeting at eight-fifteen Wednesday morning in Room 1517, as
offered by the Speaker.

Mr. President, I have received a Reference Report referring
bills up through 237. (See pages 122-25.)

Mr. President, new bills. (Read LBs 267-278 by title for the
first time as found on pages 125-28 of the Legislative Journal.)

Mr. President, I have a new resolution by Senator
Bernard-Stevens, LR 4, asking the Legislature to approve a gift
from the Nebraska Game and Parks Foundation to the Games and
Parks Commission of certain real estate located in Lincoln
County. That will be laid over, Mr. President. (See
pages 128-29 of the Legislative Journal.)

Mr. President, I have a hearing notice from the Transportation
Committee for Tuesday, January 17. That is signed by Senator
Lamb as Chair of the Committee.
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January 23, 1990 LB 269, 610, 1009

PRESI DENT NI CHOL PRESI DI NG

PRESIDENT: (Mke not activated.) ...GeorgeW Norris
Legi sl ative Chanber. We have with us this morning as our
haplain  of the day, Pastor Steve Fenton of the Garden View
Assenbly of God in Lincoln. Woul d you please rise for the
invocation.

PASTOR FENTON:  (prayer offered.)

PRESIDENT:  Thank you, Pastor Fenton. e appreciate your being
here this norning. Thank you. Roll call, please.

CLERK: | have a quorum present, M. President.

PRESI DENT: Any corrections to the Journal this norning' ?
CLERK: |1 have no corrections, M. President.

PRESIDENT: Any messages, reports or amouncements?’

CLERK: Mr. President, your Conmittee gn Governnment, Mili tary
and Veterans Affairs whose Chair is Senator Baack to whom was
referred LB 1009 instructs me to report the same back to the
Legislature with the recomendation it be advanced to General
File with committee amendnents attached. That is signed by
Senator Baack as Chair. Senator Hartnett as Chai r of U ban
Affairs gives notice of hearing, M. President for Tuesday
January 30, Tuesday, February 6 and February 13. Thatis si gned
by Senator Hartnett. And Senator Wthem has amendnments to be
printed to LB 610, M. President. And | have reports from the
Lower Loup Natural Resources District regarding payment of
attorney fees. That is filed pursuant to statute. |  have an
interimstudy report filed by the Retirenent Systens Conmttee,
signed by Senator Haberman as Chair. Anpd Senator Wehrbein has
selected LB 269 as his priority ball, Mr. President. (See
ages 463-66 of the Legislative Journal.) That's all that |
ave.

PRESIDENT: (Gavel.) If | could haveyour attention for just a
moment, please. Senator Landis has sone guests jp the south
balcony. We have 26 students and sponsors fromthe Fairview
Christian School, grades 7 through 12in Lincoln, Nebraska.
Wuld you folks in the south balcony please stand so we may
recognize you. Thank you for visiting us today. Move on to
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January 30, 1990 LB 269, 520, 520A, 567, 567A, 888, 917
946, 954, 1046, 1050, 1085
LR 248

SPEAKER BARRETT PRESIDING

SPEAKER BARRETT: Good morning, ladies and gentlemen. Welcome
to this, the 18th day in the Second Session of the Ninety-first

Legislature. The Chaplain of the day, Pastor Chris Anderson,
from Glad Tidings Assembly of God, here in Lincoln. Pastor
Anderson.

PASTOR ANDERSON: (Prayer offered.)
SPEAKER BARRETT: Thank youu, Pastor Anderson. Roll call.
CLERK: I have a quorum present, Mr. President.

SPEAKER BARRETT: Thank you. With a quorum present, are there
corrections to the Journal?

CLERK: I have no corrections, Mr. President.
SPEAKER BARRETT: Any messages, announcements, or reports?

CLERK: Mr. President, your Committee on Enrollment and Review
respectfully reports they have carefully examined and reviewed
LB 520 and recommend that same be placed on Select File, LB 520A
Select File, LB 567, and LB 567A all on Select File, some having
E & R amendments attached. (See pages 560-62 of the Legislative
Journal.)

Health and Human Services Committee, whose Chair is Senator
Wesely, reports LB 888 to General File, LB 917 to General File,
LB 946 General File, LB 954 General File, LB 269 General Fijile
with amendments, LB 1046 General File with amendments, LB 1085
General File with amendments, those all signed by Senator Wesely
as Chair. Mr. President, Education Committee reports LB 1050 to
General File. That is offered by Senator Withem as Chair of the
Education Committee. (See pages 562-63 of the Legislative
Journal.)

I have appointment letters from the Governor that will be
referred to Reference Committee for referral to Standing
Committee for public hearing. An Attorney General's Opinion
addressed to Senator Hartnett. (See pages 563-65 of the
Legislative Journal.)

And, finally, Mr. President, LR 248 is ready for your signature,
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February 6, 1990 LB 269, 990, 1029, 1084
LR 249

PRESIDENT NICHOL PRESIDING

PRESIDENT: Welcome to the George W. Norris Legislative Chamber.
We have with wus this morning Reverend Harland Johnson for our
invocation. Would you please rise.

REVEREND JOHNSON: (Prayer offered.)

PRESIDENT: Thank you, Harland Johnson, for vyour appropriate
message. We appreciate it. Roll call, please. Record,
Mr. Clerk, please.

CLERY: I have a quorum present, Mr. President.

PRESIDENT: Thank you. Do you have any corrections to the
Journal?

CTLERK: No corrections, Mr. President.

PRESIDENT: Any messages, reports or announcements?

CLERK: Mr. President, Government Comm-.ttee, whose Chair is
Senator Baack, reports LB 1084 to General File; LB 990,
indefinitely postponed; and LB 1029, indefinitely postponed,

those signed by Senator Baack. (See page 667 of the Legislative
Journal.)

Mr. President, I have four appointment letters from the

Govarnor. Those will be referred to Reference for referral to
the appropriate Standing Committee. That's all that I have,
Mr. President.

PRESIDENT: Thank you. While the Legislature is in session and
capable of transacting business, 1 propose to sign and do sign
LR 249. We'll move on to GCeneral File. LB 269, Senator
Wehrbein's bill.

CLERK: Mr. President, 269 was a bill introduced by Senator
Wehrbein. (Read title.) The bill was introduced on January 9

of last year, Mr. President. At that time, it was referred to
the Health and Human Services Committee for public hearing. The
bill was advanced to General File. I have committee amendments
pending by the Health and Human Services Committee.

PRESIDENT: Senator Wesely, for the committee amendments.
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Febtuary 6, 1990 LB 269

SENATOR WESELY: Thank you, Mr. President, members.
The....LB 269 is a bill introduced by Senator Wehrbein making
adjustments in the Clean Indoor Air Act. The bill was heard,
and Senator Wehrbein did bring back amendments to the committee
that mostly made technical changes in wording in the bill. It
does change, if you look on the committee statement, that good
faith effort by an employer, officially "allows for compliance"
would be deleted, making a little higher standard there. But,
otherwise, I would consider these amendments mostly technical in
nature. So I would move for their adoption.

PRESIDENT: Any further discussion? 1If not, the question is the
adoption of the committee amendments. All those in favor vote
aye, opposed nay.

SENATOR WEHRBEIN: Mr. Speaker.
PRESIDENT: Senator Wehrbein.
SENATOR WEHRBEIN: 1I1'd ask for a call of the house.

PRESIDENT: Okay. The question is, shall the house be under
callz All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 7 ayes, 1 nay to go under call, Mr. President.

PRESIDENT: The house is under call. Will you please record
your presence. The house is under call, will you please record
your presence. Will you please record your presence. Thank
you. Those not in the Chamber, please return to the Chamber so
we may proceed. Senator Bernard-Stevens, Senator Scott Moore,
Senator Emil Beyer, Senator Robak, Senator Carson Rogers,
Senator Smith, Senator John Weihing, Senator Kristensen.
Ser.ator Owen Elmer. Senator Wehrbein. Okay. Ladies and
gentlemen, if I could have your attention. We're voting on the
adcption of the committee amendments, and call in votes have
been requested.

CLERK: Senator Goodrich voting ves. Senator Weihing voting
yes. Senator Hartnett voting yes. Senator Kristensen voting
yes. Senator Beyer voting yes. Senator Peterson voting yes.

Senator Beck voting yes. Senator Bernard-Stevens voting yes.
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February 6, 1990 LB 269

PRESI DENT: Senator Scott Mwore, we' re looking for you. Senator
Goodrich, would you record your presence, please. Thank you.

CLERK: Senator Rogers voting yes.
PRESIDENT.; Record, Mr. Clerk, please.

CLERK: 25 ayes, 0 nays on adoption of the conmittee anendnents,
Mr. President.

PRESI DENT: The committee anendnents are adopted. Senat or
Wehr bei n, would you |ike your opening statement, please.

SENATOR WEHRBEI N:  Yes, M. Speaker and nenbers.
PRESI DENT: The call is raised.

SENATOR WEHRBEIN:  Thank you. Just to start out with, 1 know
many of you wonder why |'m particular in carrﬁl ng this bill.

And | ought to probably start out by saying that this is (gjeq
the Nebraska Cl ean Indoor Air Act and is no way intended to%e
anti-snoking. | understand it's interpreted (5 pe that way.
It's  not interpreted to be anti-business, andthere are those
that are interpreting it that way. But this bill does not hing

nore than to carryon fromthe place that we' re at nowin our
resent regulations in law. It sinply adds to it sone penalties
or failure to enforce these laws, If it is done. I'n a lot of
ways, it can be seen as nmany to be pro-business, because it nore
clearly defines the rights of smokers and nonsmokers alike.
I ve passed a; ound to you~a list of alot of {ne organizations
that are in support of this because, in the real world today, in
the business world today there are many that would prefer a
smoking policy, and there "are many that would prefer a no
smoking policy. This simply is going to put in the |aw what
defines that, where that line sfarts, inthis case 15 or mor e
enpl oyees you nust have a policy. If you're under 15 you do not
need to define snmoking and no snoking. You may have it all
snoking, if you so desire. |f you' re over 15 you wll need

define a snoking/no snoking area, just as it Is today, it's jusot
sinply that there is no enforcement in the |aws today. pNowit' s
also intended to be quite nodest. |[|t's nmuch nore nodest or

noderate than it's been in the past. If you read down the
outline of the bill, it says that thére js no structural

changes, costing any noney or necessary for conpliance. Now |

admit that this mght be open for conjecture, but it's not the
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February 6, 1990 LB 269

intent that this would be a major expenditure for those that
would need to do something to comply. |t anpunts to a best
effort. If you have...those, as | said before, those that have
15 or nmore enployeesare the ones that woul d be affected, they
nust devel op a smoking policy. An enployee can designate their
area nonsmoki ng, which an enpl oyee can do now. Fjfty percent of
the cafeteria, |lunch roomand | ounge space nust be nonsnoki ng.
This, in all practical effect, is what it is pow. If you're
under 1200 square feet, which is the present |law, you do not
have to have that. You can designate the whole area snoking, if
you so desire. So it has no inpact under 1,200 square feet alndd
e

under . Bar s and restaurants, in spite of what you' ve been
to believe, are not affected by this. There is a present policy
now, that policy will continue. The only wa tﬁey would be

impacted on this is if they had 15 or nore enpl oyees, then they
woul d be required to have a smoking policy and to have a defi ned
nonsnoki ng area. The one thing it does is makes it ¢lear that
you cannot penalize nonsnokers whorequire.a nonsmoking work
area. This mght be an area that is a bone of contention in the
law, but, to ne, this...a nonsnoker should have rights 55 well
as a smoker, and it should not be an issue as to V\hetﬁer t hey
have a right to exert that influence or to assert their
authority in thisarea. This sinply says that they may do so,
that they will not be penalized if they do, they will not be
ostracized if they do,and, in a lot of ways, | think it ought
to nmake for a nore conpati ble work place, because the em ployer
now may be reluctant to have a definition of a snoking/no
snoking area, not sure whether he will have the back of the |
behind him Even though he has many requests for this, they" re
not sure whether they really should or shouldn't do jt, or if
they do, will | have a suit. This sjnply says that they will
be, with 15 or nore enployees, need to have a definition of a
snoki ng policy and should feel confortable in providing an area.
And t hat, i f a nonsmoker does raise the issue, they have every
right, just as a snoker has today, to snmoke, 3 nonsmoker would
have the right to have asnpoke-free work place.  Now I' ve not
gone into all of the areas of the passive snoke, in some ways
consider this alnost aside of the point, because nmany have nade
other issues out of this. But we have a lot of research,
especially sirce 1986, showing the affects of passive snoke on
others. And we know that we have a declining amount of gsmokers
inthe United States today. |t seemed |ogical to me when | took
the bill that if 25, even if 27 percent are snokers, then the
other 72 to 75 percent that are nonsnmokers ought to be sure that
they have a right to sone clean air, too. As | said, it's not
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intended to be confrontational. And | would subnmit to you that,
in a way, this shouldreduce the confrontational aspects of a
smoki ng/ no snoking policy in business today where people are
working. By being aware of the rules, nosmoker, | know, wants
to inpinge upon other areas. .other person's property or their
place, their work place, their time, even their air. And, if

they know what the rules are, | think it would really be clearer
for"all. So | see this as a positive nove forward. "| (gnsider
this a pro-active stepforward. Ve know what happened in the

air-line industry nowin the |ast actuall y few months where
smoki ng was banned entirely on airliners. "W' re noving into an
area where it just seems to me that ponsmokers ought to have
every right that a smoker today is entitled to. That's all |
woul d submit to you that this bill does. And | would welcome
any questions on this as the debate continues.

PRESIDENT: Thankyou. Senator Crosby, please.

SENATOR CROSBY: Thank you, M. President and nmembers. | jyg¢

have a coupl e of comrents and one questi on. The first comrent

is it does seemto ne that, fromny point of view, | have had no
calls, no letters in particular frompeople who would be
enpl oyees of a place conpl ai ni ng about any di sputes about \ypere

and when youcan smoke. |'d |ike to enphasize the fact that I

do not smoke and | never have. I'm just one of those |ucky
people, | guess, that didn't ever take it up, soldon't have to
fight that particular habit. | do have other vices. But, gt

any rate, | want to ask Senator Wehrbein if he would yield ¢q

one question.

SENATOR WEHRBEIN: Yes.
SENATOR CROSBY: Please.
SENATOR WEHRBEIN:  Yes.

SENATOR CROSBY: Have you h

) ( ad a | ot of en]gl oyees tell you that
they' re having a problemin the

i r workpl ace~

SENATOR WEHRBEI N: | have not had a |ot. | have had some come
to me, especially since I' ve had the bill, giving me cases.

have letters in ny file of cases where they paye had roblems
with smoke and have been afraid to request to do anythiRg about

it, realizing that they had sone rights, but they were unable to

exert enough influence to change the policy.
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SENATOR CROSBY: Okay, thank you. That...see, as | say, |
haven't had a lot of calls in that: \hat | have had calls about
and letters is having to do with snoke areas in restaurants, 5pq
this bill does not have anything to do with restaurants. It
takes the restaurants out of it, as you see on the sheet that
was passed around. So, | have had mixed feeli ngs about this

bill from the very beginning because | under st andal | the
problenms with people absorbing other people's  smoke
understand that. And | know that that is definitely a health

problem But it seenms to nme that everybody |

smokers and nonsmokers alike, is that people these 8ays thel’e
has become such an awareness in our country agndi n our state
that there is a problem that theaverage person respects the

snoker or the nonsnoker and tries towork with... | think they
try very hard to work with each other. vYou know a | ot of hones
that you go to have a little sign, thank you or not srml? Ing, o

an office, thank you for not snmoking. Andyou see people in the
State Capitol, gathering in little corners’to snoke, Decause you

can't snoke )ust anywhere that you want to, except | guess on
the floor of the Legislature. sp, (laughter) still don't know
how I am going to vote. | voted for the amendnments, but |

continue to be concerned about pressure on smal|l businesses, gng
this is what this looks to ne and, to ne, 15 enpl oyees is not
very many, that is a small business. go | do think you shoul d
be careful in pushing penalties and rules gpnd regulations and

other things like that that make small busi..pake it nore
difficult every day to operate in a small business. So, thank
you.
PRESIDENT: Thank you. Senator Schellpeper, you' re next. Byt
may | make a couple of introductions, please. our doctor of the
day is Dr. Richard Hanisch of St. Paul Nebr aska. He's  under
the north balcony. Wul d you wel cone himagain. Thank ypu.
And our Assistant Sergeant-at-Arns, if you |l observe |mtc},dpay,
heis very proud |ooking. | understand that he became a
grandfather last night, has a seven pound boy, and his nameis
Bill Tallichet, and | understand that both mdaher and
%Landfather are doing well. So congratul ations. Senat or
hel | peper, please, followed by Senat or fner.
SENATOR SCHELLPEPER: Thank you, N . President gnd mbers
This is a bill that's real hard to talk agai nst and rea'ln%
vot e agai nst. But, if you will |look at what the bill actually
does and how it affects small business, | think it's a bill that
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you probably almost need to vote against. Like 1 said, it's
very hard to get up and talk against this bill. But the small
businesses, it's a...we're taking away another one of their
rights. And I think that we need to let the small business
oparate themselves rather than to dictate another thing that's
going to be another hardship for them. I have never smoked in
my life, and I guess it just doesn't affect me. But, in fact, I
don't have any vices, as far as that goes. (Laughter.) But I
think that we need to let the small business run their own
business, and that's why I said it's so hard to talk against
this bill. But we're taking away that one right. I think we
need to really watch that. So I think that, when you vote on
this bill, you need to really consider that. Thank you.

PRESIDENT: Thank you. Senator Hefner, please, followed by
Senator Elmer and Senator Wehrbein.

SENATOR HEFNER: Mr. President and members of the body, I would
like to ask Senator Wehrbein a question.

PEESIDENT: Senator Wehrbein.
SENATOR WEHRBEIN: Certainly.

SENATOR HEFNER: Senator Wehrbein, how does that affect us here
in the Chamber?

SENATOR WEHRBEIN: It would not affect it here in the Chamber,
we're not a business.

SIZINATOR HEFNER: There's more than 15 employees here.

SENATOR WEHRBEIN: We're not a business here. This operates
under separate rules of government entity.

SENATOR HEFNER: Okay. Would you suppor= an amendment then, if
I offered it, to ban smoking in this Chamber?

SENATOR WEHRBEIN: Not necessarily, no.

SENATCOR HEFNER: Okay. What's the difference between a public
Flace and a business? Why are you just picking on a business?

SENATOR WEHRBEIN: I'm not really picking on a busineus. There
are defined areas here, smoking and no smoking, that is all that
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this bill calls for in a business. If |'ma nonsmoker working
in a small business, in this case define~ as 15 or nore, | would
have an opportunity to have...| wal i be able to have a

nonsnoki ng wor kpl ace, a snoke-free workplace as well as it could
reasonably be devised.

SENATOR HEFNER: Okay. You don't believe that we should have 4
speci al snmoking place then here in the Chanber.

SENATOR WEHRBEI N: Well, it's ny understanding thatwe do have
an informal area of smoking and nonsnmoking within this north
balcony versus south balcony, underneath each one, for exanple.

SENATOR HEFNER: kay.  Thank you, Senator Wehrbein. | just
feel that if we're going to inpose this on business, \pythen we

shoul d probably inpose it. upon ourselves, too. sg that's all |
have to say at this tine.

PRESIDENT: Thankyou. Senator Oaen El mer, please.

SENATOR ELMER: Thank you, Nr. President. | have a problemwith
this particular bill and its threshold at 15 enployees. pgaying
operated a small business that had, at times, as many as 30
enpl oyees, we worked togethervery well, kind of Iiké just an

expanded famly < ne way things worked together. When your
busi ness grows tv maybe 100 o% 150 enpl oyeesg it's no Iongeryt hat

type of a relationship between the enployer and the enpl oyee.

woul d suggest that if this bill were to be advanced, we should

have a threshold of somewhere around, oh, 75 or 100 enployees,
where the employees do need a stronger voice against a. gr to
negoti ate with managenent that is stratified and does pot have
as much interaction or sociability between them andthat' s the
extent of ny comments so far. Thankyou.

PRESIDENT: Thankyou. Senat or \Wehrbein, please, followed by
Senator Dierke.

SENATOR WEHRBEI N: Yes, Nr. President, menbers. nce ain this
is not di fferent fromwhat the present policy |srea?9y in the

work place, except for the fact that it reguires a Yvritten
policy. It makes everyone certain of what the tules really are.

Part of the confrontational prosp. jn the work place today is
peopl e being uncertain as to where snmoking and nonsnmoki ng. apg
as a result, in many cases the nonsnokers are afraid, ot afraid
perhaps but uncertain as to whether they should exert their
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rights for a nonsnoking policy. |I' ve strong support for this,
not only from|arge businesses, but small businesses. | think
it's significant to show that the associations and businesses,
in most cases, have taken a neutral stance on this because they
have many that are inpacted positively on this, some, obviously,
they feel they're inpacted negatively. But | would subnmit that
this is really a case of bpeing able to have a snoke-free
wor kpl ace for those that want it, or for those that require i
for one reasonor another. They should not be intimdated by
some ot her enpl oyees or others in the workplace without...and
have fear of reprisal, fear of being fired. i i

that they have a ri%ht to exert that, thgat thereTQIrg. _Sl_tmpallty S?ﬁ’g

enpl oyer needs to make a good faith effort at reasonable cost.

And | woul d enphasi se the reasonabl e cost. And 1" Il admt
cannot define exactly what reasonable cost is, but it's an
effort to nake agood faith effort to make it only at a noderate
cost. And I would challenge those that say a lot" of money is
necessary to i mplement this bill. That is not the intent,
will state that for the record. I't is not the intent of tpijs
bill for small enployers to spend a lot of nmoney. Thatis not,

again, the intent. The intent is for it to be only reasonable,
only an effort to be made so that those nonsnmokers nmay have
their rights allowed, that they may be working in 5 gmoke-free
wor kpl ace and have every entitlement to it, just as a srm(f<er.
really don't quite understand why there are those wlling,
willing to assert that if snoking is a right of the snoker, then
certainly a snoke-free atnosphere ought to be the entitlenent of
a nonsmoker. They should be equal. And this is an attenpt not
to put one over the other but to at |east make themequal. A,
I would subnmit that today many nonsnokers feel that they are nof1|
in an equal, snoke-free atnopsphere.

P RESIDENT: Thank you. Senator Dierks, please, followed by
Senator Wesely.

SENATOR DIERKS: Nr. President, menbers of the body, | am
standing in support of this |egislation. I think that péopl e
haven't even addressed the main issuehere, and that is the
i ssue of public health, the health of your person, peajth of
your body. This is the thing that we're concerned about.  ppg |

don't think anybody can really talk about this issue wit%out
bei ng concerned about the public health part of it, and we
haven't really heard nuch about that. We' re more concerned
about the rights of individuals. But | think the right of their

ability to live in a healthy atnosphere is probably far and
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above those other rights. |f this is depressing or oppressing
to small business, |'msorry. But | think that we need to be
aware of the health factor involved. So I'mstanding in support
of this legislation, | urge your support also. Thank you.

PRESI DENT: Thank you. M. Clerk, | understand we have 4.

CLERK: M. President, Senator Hefner would nmove 45 amend the
bill . (Hef ner amendment appears on page 670 of the Legislative
Journal.)

PRESI DENT: Senat or Hefner, please.

SENATOR HEFNER: Mr. President and nenbers of the body, this is
the do as | say, not do as | do anendment. | feel, if we' re
go n% to put restrictions on businesses, why then we should also
put Dbusinesses...put restrictions on here jpn the Legislature.
Thls anmendnent says, and it's a new section and | just passed it
out to you, "It s hereby declared tobe the policy of the
Legi sl ature that no person shall snmoke in the George W. Normri s
Legi sl ati ve Chanber. And then it states a penalty, andthe
penalty is about like in the rest of the bill . And |I'm not
anti-snmoking. | don't snoke nyself, gnd it doesn't bother nme to
have my neighbors smoke. So I'mnot doing it for that reason.
But I...the reason I'mdoing this is because | had a Iady cal |
me the other day and she said, Senator Hefner,ghes you
want to inpose restrictions on us out in the business wor d
she says, you don't want any restrictions on yourself. She
says, | was st andi n? out in the Rotunda the other dayl ooking
in, and she says, | couldn't believe how many of the senators
were puffing away. And | said, well, | knowthat. | says, we
do have a few that smoke. And she said, weII V\hydont you do
?/ourself then'? And | said, well, mnot a smoker . ﬁi
rea ize there is a lot of awareness on srmklng in today's world.
The airlines are inposing it, and that doesn't bother ne at all.
Sone businesses are inposing it-. when | walk into a restaurant
now some of them ask, do you want smoking or nonsnoking? apqg |
usual ly tell them well, I'd rather have nonsmoking, put it
doesn't really bother me that nuch. gyt | just feel that, if we
do it to businesses, well, then we ought to do it for ourselves.
If we want to be |eaders in the State of Nebraska, then we
shoul d | ead. We should say, we' Il inpose those restrictions on
ourselves if we' re going to inpose themonto you. andthis is
why I'moffering this amendnent.
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PRESI DENT: Senator Vésely, did you wishto speak about the

Hef ner amendment? All right. Senator Wehrbein, on the Hef ner
amendment.

SENATOR VEHRBEIN. Yes, M. President and menbers. I'm gpposed
to the Hefner amendment. The reason is that it doesn't face the

issue that I'mtalking about. |t just says that no person shall
smoke in the GeorgeNorris Legislative Chanber. My bill does
not say that no one shall smoke. |t simply says that, if you
have over 15 enpl oyees, you will have a snoking/no. g smoking
policy and you will have divided area for snmoking/no snmoking.
And the...this well could be divided here, and that woul d be
under the rules of this. | think it makes sense. But

) to
totally ban it here, my bill doesn't say that it be totally
banned, and | don't think that this is proper tg say that it
would be totally banned in here. Mr . Speaker, | also would
guestion the germaneness of this anendnent.

PRESIDENT: Thankyou. [|' |l rule that it is germane. Smoking
is smoking.
SENATOR WEHRBEIN: [' |1 accept that for now. \ereyou through,
Senatcr Wehrbein? Okay. Senat or chambers, on the Hefner
amendment.

SENATOR CHAMBERS: Mr. Chairmn and nmenbers of the Legislature,
it's not often that Senator Hefner and | see eye-to-eye. Bu

for whatever reason, on occasion there are tinmes when our paths
wi Il converge and our minds will nesh. | f this body can ban
styrofoam cups which, in and of thenselves, are not a health
hazard, but it's been established that snmoking iS, not onl to
the smoker but to those who are in the vicinity and can absorb
smoke and be a beneficiary, or a victim if you wijl. of the
detrimental effects of snoking, Senator Hefner's motion is in
order, not in the sense of just being germane, but in the gong

of being |ogical, reasonable and designed to advance the heaptﬁ
of every person who will be in this Chanmber. Nowl| have never
been one to tell people howto select a poisonor which poison
to select. But, if it comes to that person having selected a

oison and wants to share it with ne against ny will, then it
ecomes a different matter. |'mgoing to say what people often
say in settings such as this, some of best friends snoke. As

a matter of fact, thedrug czar, WI[liamBennett, has a habit

that's so bad he cannot shake it. He's addicted +to cigarettes
while telling everybody el se what a terrible problem dgrugs are
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and t hat they nust be fought, but he cannot control his own
nicotine habit. Let himhave that habit, et himbe paid a very
large salary to tell othersto do what he hinself cannot do.
Senator Hefner's notion, the amendnent that he offers (ge in
fact, set a tone. This is nore neaningful than that resoFUtion
on the styrofoamcups. \What | said at that ¢tipe, that was a

tenpest in a styrofoamteacup, and it had no inpact on the
envi ronnent of substance. But this is a motion which, if
adopted, will have substantial jnpact, and it will carry
meaning, and it will be in the formthat is enforceable znhq done
in the way that the Legislature should act. It is mde a part
of a I aw, that is our function,gnd jf we really mean to be
serious about an issue such as this, as the Legislafure seemed
to be telling the public it was serious about styrofoam cups,
Senator Hefner's motion should be adopted. And1 will vote in

favor of it.

PRESIDENT: Thank you. Senator Smith, please. Okay. sSenator
Viiesely, did you wish to speak on the Hefner amendment?  gapator
Wehrbein, did you wish to speak on the Hefner anendnent?

SENATOR WEHRBEI N: Just  simply, M. President, menbers, just
sinply to say |, personally, would support an amendment |ike

this 1 f it was to do as Senator Chanbersfraned the question,

,and perhaps as Senator Hefner. on the other hand, it's not my
intent of this bill to go beyond what we have said. and| go
back to the fact that under the law, a5 | am proposing in 269
wi t hout the amendnent, it is the intent that business can divide
an area into smoking and nosnpking. It does not ban snmoking
conpletely. It doesn't allow business to do that. g5 fee| by
having an anmendment on this, asacceptable as may pe to many

does not really contribute to the bill. |t may send a n‘essagé
that is nmore correct, this amendnent, | won't argue that. But
to reiterate ny point, ny point is that my intent is not to try

to drive a wedge between snokers and nonsmokers per se, it s
sinply to have the clean air available to a nonsnoker as they

may so desire. And if you can divide g rgom, such as this, in
hal f, for example, then that is perfectly adequate. e don't
have to ban it in the whole area. | think hat would be
consistent with what this bill is attenpting to éo to busi ness.
So, on that basis, | will oppose the zmendment.

PRESIDENT: Thankyou. Senator Hefner, did you wish to close on
your amendment?

9205



February 6, 1990 LB 269

SENATOR HEFNER: M. President and nenbers of the body, | didn' t
want to take too nuch tinme on this anendnent because | realize
it's a far_-reachl ng amendrrent_. But, Senator Vehrbein, if %/ou
were serious, why you certainly could anend this anendnent fhat

we'd have a section here. Also, by banning smoking j this
Chamber, we don't say that a senator or an enpl oyee coul dn' t go

to their office and smoke. This would just be in the Clh mé)er.
And the reason | brought this up is because this lady ca Pe e
and she said, well, how conme you' re putting restrictions on sone
of the rest of us when you don't want restrictions on yourself?
Like | said, this is the do as | say, not do as | do anendment.
If we want to be | eaders, then we should be able to live by sone

of those restrictions we put on other people. Like | said
before, 1'm not anti-snoking, jt doesn't bother me, |don't
smoke nysel f, but | just think that we need to call this to g,
attention. And this is what |'mdoing with this amendnment. g
appreciate your support, and | guess that's all | have to say at
this particular tine.

PRESIDENT: Thank you. The question is the adoption of the
Hef ner anmendnent. All in favor vote aye, opposed nay. Have you

all voted? Record, M. Cderk.

CLERK: 10 ayes, 8 nays, Mr. President, on adoption of the
amendment.

PRES| DENT: The Hef ner amendment is not adopted. psckto the
advancenent of the bill. Senat or Wesely, followed by Senator
Landis.

SENATOR WESELY: Thank you, Mr. President, penbers. I woul d
rise in support of the bill and encourage you to vote for it

wel | . | know t hat there are sone who very strongly oppose thi's

legislation, and | understand that they have that opportunity
and respect their right to do so. But there is also a
understanding | think nmost of us would have that the majority o
people in this state would support this [|egislation. Tpe
mej ority of people in this state do not smoke. " the ymjority of
people in this state, taking any opinion poll that you  ypant” to
| ook at, have indicatedtheir desire to have sone provision to
protect the rights of the nonsnoker in the work environment. \ye
passed this |egislation back about 10 years ago, in '79-80, p,t
we di d not provide for the enforcenent of the act in the
business setting. The establishments that are under the
provisions of this act, passed 10 years ago, do not necessarily
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have any sort of enforcement provision +that has made it a
wor kabl e piece of | egi slation. So what we have found is a
probl em that's been Iong standi ng, for 10 years we' ve said we' ve

got an act but we can't really deal with the provisions gf the
act . And so | think Senator Wehrbein has cone forward now and

proposed a way in which we can come forward and deal \ith this
in a reasonable fashion. Now | under standthere are sone
businesses that are concerned. But we did sit down, in the
Public Health and Wel...the Health and Human Services Oorrmttee
and work out amendmentsthat have dealt with a |ot of the

concerns of businesses. Now there remains those that re?ent
the tobacco interests, the smoking interests, they do ngt I ke
the legislation, | understand that. But you' ve got to think

beyond the Iobbyl ng force and beyond those”individuals that have
a very vested interest in this and think about the broader
expanse of people in this state. And there what you find s a
great support for this sort of legislation. vyes, there are many
peo&le very concerned about protecting the rights of the

ers, and they do have rights under this Iegl sl ation. It''s

j ust that those nonsmokers out there that for so |ong have
suf fered, under a situation that e thought we'd solved ten

years ago, have put demands on this Legislature to deal wth
this problemnow for sone time, and | think we need to listen to
those voices, though they aren't very well organized. Though
they don't reallyhave a |obbyist down here representing them
they neverthel ess deserve to be heard. Now, in addition, I
t hi nk as Senat or Dierks said, there ar e pub||c health
consi derations that need to be f ol | owed. The ublic health

woul d dictate that some measures to restrict SPI’DkI ng is ws
Yes, individuals that snmoke endanger their own health, but jt g
also known that in certain environnents and in cl osed settings
that smoke will affect others around them

his environment right around himright nowis por]altﬂ'[ icn%m{vﬁg aand
and Senator Baack could die from it some da

Nel son. We probably woul dn't be that concerned. let?nd chr;aetora
great deal about (laughter) Senator Baack and Senator Nel son, gg
we want to make sure that they have a clean environnent.
Senator Conway, he can do what he wants to, but, fo those
around him we need to look out for their interests. Right now
we' re not doing that, and | think legislation to protect those
|ntereStS. makes .Sens.e. NOW this Chanmber i s averylarge
Chanber it's a situation that iIs d|fferent t han an encl osed
setting in a work environment where you sinply can't escape the
snoke. Here when Senator Hannibal lights up I just kind of nove
away a little bit. But I can't nove far because Senator \warner
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is behind him and so I just put up with it. But, nevertheless,
it seems to me (laughter) that some situation like this in
different work environments has caused great conflict and
friction. This bill would create a mechanism to resolve that, a
policy would be required, that policy would have to be posted
and in that fashion we would have an understanding between both
smokers and nonsmokers how, in the work environment, we would go
ahead and enforce this legislation. So I, personally, think
it's been worked out to a point that is very reasonable. And,
despite protest to the contrary, I think it's a piece of
legislation that needs to advance and be passed.

PRESIDENT: Thank you. Senator Owen Elmer, please.

SENATOR ELMER: Thank you, Mr. President. Senator Wehrbein,
would you yield to a question, please?

PRESIDENT: Senator Wehrbein.
SENATOR WEHRBEIN: Yes.
SENATOR ELMER: When we adoptad the committee amendments, did

that affect in any way the business acting in good faith toward
this?

SENATOR WEHRBEIN: No. It really clarified the 1,200 square
foot, which took precedent, the 15 employees or 1,200 square
foot. It clarified an area in there that was not too clear.

SENATOR ELMER: So, what you're saying is, if a small business

proceeds along a line to work with these employees in good
faith, this law would not be applied to them?

SENATOR WEHRBEIN: That's right, and they would not be required
to spend only reasonable cost. And I would say in a small
business that would be a very, very, very modest amount. So I
don't want to mislead you, but...

SENATOR ELMER: Okay, so, for example, a small business had,
say, 25 employees and all the employees got together and they
said, we don't think that this is necessary for us in our
workplace, would that business szill have to go ahead and do it?

SENATOR WEHRBEIN: If you said all, that means all, they
would...only thing they would have to do is say smoking is
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allowed in this entire establishnment. Byt it would have to be
25 employees, in this case. If one wanted a snoke-free
wor kpl ace, they would have nore entitlement under this bpill .
They would be able to demand that they have a smoke-free
workplace in their particular area as long as it could be

arrived at on a reasonable cost. ||, 6 jt...not necessarily
cost, but they would...it would be very nopdest.

SENATOR ELMER: Okay. G ven those answers, | still amfeelin
that we need to apply this to nuchl arger businesses than thl%

would apply to. Thankyou.
PRESIDENT: Thankyou. sepnator Smith, please.

SENATOR SM TH: Thank you, M. President. Menbers of the body,
if I had ny druthers, there wouldn't be any snoking, period. |
don't happen to like snoking. But we live in the real world,

and the real wor | d says t hat we just de a statement u
there...by the way, the vote was taken on the Befnér amendmentp

which  was exactly what he said, it wasn't do as | do, it was
just do as | say. And now | dare any of you on this floor to
support this bill after that amendment was rejected by the body.
I don't see how any of you could have the nerve to sit here and
give a green light to this bill, if you weren't willing to
support saying that we' Il do the same thing. e reality of it
is we can't do the sane thing, | don't think. Andwhen you look
at small businesses which are having financial  problems
surviving right now, we' ve been doing all these things in the

state the last fewyears trying to pe our small si nesses
survive, this is one nore neasure in anPch what we wiIIb e doing

is placing additional burdens, additional restraints and taking

away the right of a small business owner. h
questions | would like to ask you, Senator Vbhrbel n, ?¥e| %gmw

SENATOR WEHRBEIN: Yes.
PRESI DENT: Senat or Wehr bei n.

SENATOR SMITH: On pafge 5 and 6 of the bill, eventhough we' ve
been tal Ki n%about the fact that it's not going to p}ace an
burden on the enployer and that there wouldn't be any |nanC|a¥
costs involved, et cetera, the way the bill ;

lines 21 through 25 on the bottom of the pag‘ra’eagz,ny e',?]o'fgnge |arE
the place of enploynent shall have the right to desi gnaPe is or
her immediate work area asanonsmoking area andt o post the
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same with anappropriate sign or signs, the style of which may
be determ ned by the enployer." Thenit says, "If due to the

proximty of the smokers, size of the work area Pl BoQr
ventilation, such designation does not elimnate the effects o

the snoke on the enployee's health, the employer shall make
addi tional accommdation by expanding the size ofthe work
area." Now, what if there is no other place +that that person
can be? And it goes on to say that he could be relocated.
Vell, what if you only have a small, and | mean literally a
smal | business here, whereyou don't have any other place you
can put this enployee'? Does that mean then that you have to
build an extra roomfor this person, because where else are you
going to put them if you can' t. | mean, there is no other
place to rel ocatethem The next question | have is, down on
page 6, where we' re getting down to line 17 ¢ rough 19, where
Section C  is, "In any dispute arising under tpne smoki ng . olicy

he health concerns of the nonsnoker shall be given prePePence."
And | understand this is a bill aimed at, you know, for  gypport
of those kinds of folks, which | happen to be one, by the way.
But | guess a question that cones to ny mind iS even over the
wi shes of the enployer, let's say you have a business where you
have no space that youcan move anyone and you have two people
that must work together, one snokes, the other does not snoke,
the way the bill is witten it appears that the nonsnoker ijkes
preference, and she or he can force the enployer,

to prefer to snoke hinself or herself, to do what e\\ﬁvehrO Enﬁg Qwagﬂen
of that personare concerned. |s that right?

SENATOR WEHRBEIN: | guess that's the way the bill would be
interpreted. And | guess | would remnd you that g you take
that exanple to its ultimte, rjght now the smoker is exerting
their rights over the nonsmoker. So | guess éhis si ly
reveésbes that, and | guess that's where you have to decide WI%nePe
you' e.

SENATOR SMI TH: Ocay, | guess |'d be to the sjide that says I
think what we're already doing is placing a | ot of restrictions
on emnpl oyees, privat ewﬂeople who have their own businesses, no
are payi ng the person 0 may be putti.ng themin a position of
creating a dispute in the office or in the business, and yet
they' re the person that is paying them The other thing that |
woul d ask you is, could you clarify 15'? And that is the way the
bill reads, am| correct, that there are 15 enpl oyees or nore.

SENATORWEHRBEIN: Yes.
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SENATOR SMITH: Okay, how is 15...how is that total counted? Is
that full-time employees, part-time, what?

SENATOR WEHRBEIN: I think that would be total employees,
part-time and full-time.

SENATOR SMITH: So it's part-time included, so that does not
mean necessarily that you have a business that even is of the
caliber that has what you would usually think of as 15 employees
on force all tha time.

PRESIDENT: One minute.

SENATOR SMITH: It would include anyone that works with that
business, whether they're there some of the time, or not, or may
have different responsibilities that are not really a part of
doing the business itself. That's still the total 15, if
there's...

SENATOR WEHRBEIN: No, as long as they are employed.
SENATOR SMITH: It could be a very small business.

SEMATOR WEHRBEIN: Yes, as long as they're employed. Right.
I'd like to ask...answer your first question a little bit.

SENATOR SMITH: All right.
SENATOR WEHRBEIN: You answered one about reasonable. ..

SENATOR SMITH: I think I'm going to run out of time. 1I'd like
to just finish this and would you put "your light on, maybe you
would respond. I'd appreciate that. Okay, I just would
like...and if 1 have time, I'll give it to you. But I just, I
gua2ss in closing what I would like to say is that 1 feel that
this has to be a fairness, we have to come down to some Kinds of
fairness issues. And this really becomes, to me, an unfair
issue as far as going beyond what's fair on the part of what
we're requiring for small businesses. And I go back to what we
just did here on the floor, as a body, and being unwilling to
impose those same kinds of restrictions on ourselves. So how
can we ask small businesses to be put into this position now, in
addition to the other things thrat we've placed them into a
position of being required to comply with?
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PRESIDENT: Time.

SENATOR SMITH: Thankyou.

PRESIDENT: Senator Langford, please, followed by Senator
Wehrbein.
SENATOR LANGFORD: Nr. President, I'd like to call the question.

PRESI DENT: Okay. Senator Wehrbein, did you want nore tine than
your closing? If you do, you may have it. vYes but there are
no other speakers, other than you, gnd if yo’u'd like an extra
five mnutes, you may have it. You' rewilling to close now?
Al'l right, fine. Thank you, Senator Langford. sSenator Wehrbein
for closing.

SENATOR WEHRBEIN: First of all, answering the questions that
Senator Smith raised, going back on page 5, and | did mislead
Senator Elmer a little bit because | said nodest cost, \which we
did have originally in discussion. But it says in line 11, "to
the extent...nmaXi num extent possible, except an enployer shall
no be requiredto incur any expense to nmke structural” or other
physi cal nodifications in providing these areas". This, in
essence, is what we havetoday. And so | guess I'ma little
perturbed because there is a big snokescreen, pardon me for he
pun, goi n? on about this bill. This is not_any different than
we presently have. In nearly all the cases, it Sinply adds sone
enforcement to the bill. W are stating that an  enployer nust
make a good faith, those are nmy words, 1t's inplied in the bill,
to provide a snmoke-free areafor a nonsnoker, if they request
it. They must have a smoking policy. And a lot of this is
snokescreen, we' re not doing anything different. in ck to
what . ..the inconsistent nessage sonme of you see in't |sg Eﬁan‘oer,

we could sinmply amend this bill, perhaps | should, to say that
one side is nonsnoking, the other side is smoking. That would
nmeet the qual|f|cat|_ons of this bill, as| seeit. And so what
Senator Hefner's bill saidis no one shall snoke in here,
period. This policy doesn't say no gnpe shall not smoke, it
sinply says that there w |l be a smoking policy designated,
there wil | be a smoking.. . no snoking designated for those over
15 enpl oyers. .. enpl oyees. So | don' t....| subnit to you that
you' re getting a snokescreen, that you' re getting giound the
bill. It is nomoredetrinental today to a. j5 this bill to
snokers than it js today, except that it does put some
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enforcement in it, and it does give sone nonsnokers the right to
speak up without worrying about being fired. |t does gjve sone
enmpl oyers the right to assert thenselves in this particular area
of a snoking policy without fear of reprisal by others in (phair
conpany. It says that they can nake a snoking policy, and |t
will be backed up by state law. |t says that they can at
many ot hers are doing now butare apprehenswe t ha+ tﬁey have
gone too far in asserting their rights in the workpl ace. This
simply says they may assert their rights in the workplace and
have a snoking policy, and define where it is. Andl guess |'m
saying that over and over again because | think you need to

understand that. And there are those in the |obby that are
saying that thi s gets |nto the areas thatwe'ra not into now,
that 1's not true, least it's not intended 45 pe that way

It's sinply |ntended to be a very npodest approach to give
nonsnokers the right to have a smoke-free atnpsphere in their
working pl ace. It seens like that's only the human, npatural
t hi nﬁ to do, that they should have the rights that a snoker H

I f the snoker wants to cloud up the work space they have, e
it. Well, let's say a nonsnoker has the right not to have SSmoRéE
in their work space, that's what it's say”']g Andwe' re Sending
a message via this. py state |aw that this is a reasonable
thing to do, the departnents of health can enforce this and that
there will be some progress in clean air within the workplace in
businesses in Nebraska. | don't think it should necessarily g
considered adverse to small business. Thereare many, many
smal | busi nesses, as V\Bll as nany, many |arge businesses that
are in support of this. |'d ask you to read down the |ist of
busi nesses that support this across the state, ggpecially in the
metropolitan areas. It's a fact of life today, it's an idea
whose time has come, if you will, that werecognize the
detriment of passive smoke and t hat people ought not have to
breath in passive smoke, jf tiaeydon't desire to. | would
remnd you, health exper'.ssay, with some confidence, 3.000 to
15,000 premature deaths each year.

PRESI DENT: One m nute.

SENATOR WEHRBEIN: .arethe result of passive snmoke. That's
quite a few to be captlve i nhal ers of passive snoke from sorreone
else. And if we talk about individual rights, it geemst o me
that a nonsmoker ought to be able to have as many rights as a
smoker, that's sinply “all that this bill js attenpting to
accomplish.

9213



February 6, 1990 LB 269, 100%

PRESIDENT: Thank you. The question is the advancement of the
bill. All those in favor vote aye, opposed nay. Senator
Wehrbein.

SENATOR WEHRBEIN: (Response inaudible.)

PRESIDENT: Okay. Senator Wehrbein has requested a call of the
house and a roll call vote. The question is, shall the house go
under call? All those in favor vote aye, opposed nay. Record,
Mr. Clerk, please.

CLERK: 13 ayes, 1 nay to go under call, Mr. President.

PRESIDENT: The house is under call. Will you please record
your presence. Those not in the Chamber, please return to the
Chamber and record your presence. Several of you have not
recorded your presence, please do so. We're looking for Senator
Goodrich, Senator Haberman, Senator Robak, Senator
Bernard-Stevens. Senator Rod Johnson, would you record your
presence, please. Thank you. Please return to your seats,
ladies and gentlemen, so we can begin. Please return to your
seats. We're looking for Senator Bernard-Stevens and Senator
Hartnett. Senator Wehrbein, we can't seem to locate Senator
Bernard-Stevens nor Senator Hartnett. Do you wish to wait for
them? Okay. The question is the advancement of the bill. Roll
call vote has been requested. Mr. Clerk.

CLERK: (Roll call vote taken. Sze page 671 of the Legislative

Journal.) 16 ayes, 23 nays, Mr. President, on the motion to
advance.

PRESIDENT: LB 269 fails to advance. Anything for the record,
Mr. Clerk?

CLEFK: Yes, I do, Mr. President.

PRESIDENT: The call is raised.

CLEERK: Mr. President, your Committee on Agriculture, whose
Chair is Senator Rod Johnson, reports LB 1005 to General File
with committee amendments attached. And, Mr. President, Natural
Resources Committee gives nozice of hearing for Friday,
February 16, signed by Senator Schmit. That's all that I have,
Mr. President. (See pages 671-74 of the Legislative Journal.)
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